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2 5 2000 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OFARIZONA --rf%= b' QJar 
MARK A. KOCH, ) "CT OF ARI;ZON4 

) - D E P U N  
Plaintiff, ) 

1 
vs. ) NO. CIV. 90-1872 PHX-JBM 

) 
SAMUEL LEWIS, et a]., ) 

) 
Defendants. 1 

MEMORANDUM AND ORDER 

Plaintiff Mark Koch is  a convicted felon serving 25 years to life in the Arizona 

Departmelit of Corrections (ADOC). He filed this action on December 7,1990, pursuant to 42 

U.S.C. 5 1983, seeking damages, injunctive and declaratory relief for alleged violations of his 

civil rights. His amended complaint,tiled March 22,1991, alleges that prison officials' forced 

him, without cause or notice, to submit to two urinalysis tests; mishandled his urine samples 

and exposed them to contamination; increased his risk classification score' based on a positive, 

but unconfirmed, result; and placed him in administrativedetention and revoked some of his 

earned good time credits. Koch also claimed that defendants confiscated his personal stained 

glass craft materials without due process oflaw, denied him access to the law library and legal 

assistance, and subjected him to unreasonablestrip- and body cavity searches. Thegravamen 

I Nitifled dulcndants. si ted iiidividunily nild ill their ol'fieisl capacity. iiiclude Sniiruel Lewis. director Of 
ADOC; Roger Crist. complex warden for thc  l%rence laciiity; Ernie Salnzar. deputy warden lor Cellblock Six; 
Fred Udliard, major o l  security lor Ens1 Unit; Chuck Goldsn~ith, caploin olsecurity lo r  East Unit: Lieutenant 
iMartin. iiculeimut of securily lor East Unit; CMO Lamb, Enst Unit chiel' inovement officcr, chairperson 01 East 
Llnil diseipliiiary committee; Sgt. Najob,East Unit coordinatorofdisripline: and Set.Gay. East Unit coordinntor 
01 discipline. 

ADOC's geoernl innlate elassifieatio~r policy is described i u  Casev v. Lewis. 837 F.Supy. 1009. 101 1-15 
(IXAriz. 1993) (Nlueckc, J.). 
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of his complaint is that  defendants took these actions in  retaliation for his persistent pursuit 

of a number of legal actions against prison officials. I f  Koch's allegations a re  to be believed, 

a number of ADOC personnel understood Shakespeare's admonition to first kill all the 

lawyers. 

After an initial decision granting partial summary judgment in favor of defendants, 

Koch v. Lewis (Kocb, Civ. 90-1872-PHX-CAM (D.Ariz. 1991) (Muecke, J.) (oniendedApri1 

29, 1993), lhe district court granted summary judgment in favor of the defendants on all 

remaining issues and dismissed the action. Koch v. Lewis (Koch I]), Civ. 90-1872-PHX-CAM 

(D.Ariz. November 9, 1993) (Muecke, J.). 

On August 1,1995, the Ninth Circuit affirmed in part  and reversed in part, finding that 

genuine issues of'materinl fact precluded summary judgment on three of Koch's cl;, ms. See 

Koeli V. Lewis (Koch III), 62 F.3d 1424, 1995 WL 453247 (1995) (table). On the retaliation 

claim, the court found that summary judgment was inappropriate because the chronology of 

events "was more than adequate to raise an inference that the urine tests wereordered for the 

purposes of retaliation." id., a t  *I  1. Koch presented evidence that he had won a prior $1983 

action against the prison officials in October 1989; that the jury in a second action returned 

a verdict i n  his favor in March 1990,' and that on September 11, 1990, he had filed a third 

' In nn unrelated cnse by the same nsnie, Koch v. Lewis, Civ. 88-267. 88-271 TUC Rh'lB, Judge Bilby 
granted suniiiiary judgnieiit for thepl;iiiitiffon his clainir ofdenla1 or access to the courls. unre;lsoiiable searches. 
and iiivasioii ol'privacy. Decisions wcre issued August 4,  1989 and October 15, 1989. 

' lo Vaiielin v. Hlcketts. Koch and several otlier iiiinates filed a S 1983 action alleging t l ial  body cavity 
searches undertaken in  1984 violated Ilieir rights under the Fourth, Eighth. and Fourteenth Aniecidnients. The 
case went up to the Ninth Circuit tour times. In Vauehn 111. an unpublished decision, the court of appeals 
remanded the case to the trial court for consideration on the nierils. At trial, the jury found for Koch 011 his 
claim that thc search and post-senrch conduct violated his Eighth Aniciidmerit rights. but also found tlist the 
prison ulficinlr were protected by qualified inimuiilt). la J<ocb v. Ricltetts (Voueliii 1V), 82 F.3d 317 (9th Clr. 
lcJ96), the Ninth Circuit found the two verdicts incoiisistcnt and reinnatled the case again to the trinl court for 
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action in state court against defendant Lewis for, inter d i r t ,  trover and conversion of his 

personal stained glass hobby craft materials. The first urine sample was taken on September 

26, 1990. 

Defendants had argued that hecruse Koch’s admiuistrative segregation was the result 

of a positive drug  test, the action promoted the prison’s legitimate goal of imposing discipline 

for rule violations. Therefore, defendants argued, Koch could not show that the action “did 

not advance legitimate penological goals,” a iiecessary element of a retaliation claim. See 

Bnrnett v. Centoni, 31 F.3d 813, 816 (9th Cir. 1994). But the court rejected the argument, 

clarifying that Koch’s claim was based on the theory that the urine tests were ordered as 

retaliation. ”The prison officials cannot contend subjecting Koch to urine tests without cause 

... advanced any legitimate penological Interests.” Koch 111, a t  *I  1. The court concluded that 

triable issues of fact existed as to whether either urinalysis was conducted as a result of 

information provided by a confidential inlormant or for some other, possibly illegitimate 

purpose. 

The court  also reversed the grant ofsummaryjudgment on the procurement and chain 

of custody issues. The  court found triable issues of fact as to whether the procurement and 

handling of Koch’s urine samples were in accordance with ADOC collection procedures, and, 

if not, whether the test results may constitute “some evidence” of Koch’s guilt. See 

Suoerintendent v. Hill, 472 US. 445 (1985). 

Finally, the court reversed summary judgment 011 the alleged violations of ADOC’s 

l‘urther proceeliiigs. The decision was handed dowu oii Joiiuary 12.1996. In his sumsiory judgineiit pleadings 
here. Kocli states tliiil lie acceptcd P finaiicinl settlcnient in carly Jnnunry 1998. 

2:90cv1872 #180 Page 3/31 



4-24-00; 2:38PMi 
- 

No. Civ. 90-1872 Page 4 

notice policy: "Defendants do not dispute that ADOC rules regarding the type of notice 

required when a prisoner is suspected of using drugs are  written in mandatory language and, 

therefore, create a liberty interest under the Fourteenth Amendment." Koch 111, 1995 WL 

453247,at *6,cihgHewit t  v.Helms,459 U.S.460,471-472 (1983). ADOC policy required that 

an inmate be given notice within twenty-four hours of the incident creating suspicion. The 

circuit court noted, however, that only a day before Koch's case was submitted to the Ninth 

Circuit, the Supreme Court  issued its decision in Sandin v. Connor, 515 U.S. 472, 115 S.Ct. 

2293 (1995), which abandoned m s  reasoning but did not overrule thedecision. Because 

the parties had not briefed the issue, the court directed the district court  to resolve the issue 

on remand. 

Afier briefing by the parties, Judge Silver dismissed Kocli's claim that he was denied 

due process when the urine samples were collected without adequate notice. Koch v. Lewis 

(Koch IV), Civ. 90-1872-PHX-ROS (D.Ariz Aug. 5,1996) (Silver, J.). T h e  judge found that 

under m, the temporary denial of privileges did not implicate a state-created liberty 

interest because it did not impose an "atypical and significant hardship" on Koch "ill relation 

to the ordinary incidents of prison life." Slip a t  3, potirrg m, 115 S.Ct. at 2301 (1995). 

Nor did the forfeiture of Koch's earned release credits exceed "the expected parameters of the 

sentence imposed by law." Id. a t  4. In  the alternative,Judge Silver found that procedural due 

processrequirementsweresatisfied. Unlike ADOC rules, therewas noconstitutional mandate 

that he be given notice within 24 hours of becoming a suspect, and Koch had not alleged that 

h e  was denied sufficient notice before his disciplinary hearing. 

Judge Silver's order in Koch IV also granted plaintiff3 motion for leave to file a 
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supplemental complaint: noting that the proposed pleading "contains allegations of a 

continuing pattern of mistreatment, including repeated and unwarranted transfers and 

disciplinary actions calculated to punish Koch for filing coiirt actions." Id. at 6. Koch alleged 

that subsequent to the original complaint prison officials transferred him sixteen times among 

eight separate ADOC institutions; targeted him for additional urine tests without proper 

cause; denied him access to a law library and legal assistance, causing him to default in n 

pending lawsuit, CIV 93-0733-PHX-CAM; threatened him with classification as a gang 

member and extended "administrative" segregation in retaliation for his continued pursuit 

ofthecivil rights and property actionragainstjailhouseofficials; anddeprived him of his right 

to religious expression under the First Amendment and the Religious Freedom Restoration Act 

of 1993, 42 U.S.C. 5 2000bb-1 cl seq. l h e  new complaint also added two new defendants, 

Winslow Prisoii Complex Warden George Herman and Winslow-Kaibab Unit Deputy Warden 

Denny Harkitis, both of whom allegedly participated iii these events. 

Finally, Judge Silver denied Koch's request for a preliminary injunction. She found 

that Koch had stated a prinin fncie cnse of retaliation with respect to the unwarranted 

transfers, and that defendants' failure to offer any explanation of the transfers suggested a 

It is worth c1arifyiiig the record with r a p e d  to the filing of Kocli's supplcinental complaint. On 
February 7. 1996, Koch vskcd Judgc Silver I'or l e ~ v c  to tile n suppleniental compluint, n cop) of whicll was 
"lodged" i n  flit rcc'ord "on left ollile" US doc#88. As iiotcd iibove, Judgc Siivcr grmtcd this request in her order 
o l ~ ~ o g u s ~  5. 1996. 'I%c "supplcnienrdl coiiiplaint," hoivcvcr. WYL IIU\'CI' olliciall) cnrererl a s  part of tlie record. 
0 1 1  Augur1 15,1996, Koclr requcsrcd leavc to We a s*efirrrlsuppleiiiental coinplaint, a copy oln'hicli was "lodged" 
i n  the record" as doc#100. On December 19,1996. tile docket indicates that a "supplcn~enlal complvint" tiled 
August 15. 1996, was "lodged" i n  tl ie record with supportieg exlilblis, but i t  was glven no nuniber. On Mdreh 
26. 1997, Judge Silver denied Koch leave to OIc the secoud supplen~enlal camplaill:. More lhan a year later 
Magistrate Judge Mntliis noted that the first supplemental coniplaint had never been officinlly cnkred in the 
record. In a n  ordcr entered June 5.1998, she directed the clcrk to remove the suppleinental coniplaint frolll the 
left side of the file, to llle it, and to give it a docun~eut numbcr. Tlie docunicnr was numbered #124 aild moved 
to thc right side, but the entry to tbnt  erred appears on the official clocker on May 11, 1998, thus {ire-cintiug the 
Mathis order. 

2:90cv1872 # 1 8 0  Page 5/31 



4-24-00;  2:380M; 

No. Clv. 90-1872 Pnge 6 

likelihood of success on the merits. She declined to issue an injunction, however, because 

Kocli had f‘ailed todemonstratean immediate threatened injury- a prerequisite to obtaining 

preliminary injunctive relief‘. Judge Silver also rejected Koch’s request to enjoin the 

implementation of DMO#57 or its successor,6 finding that any infringement on prisoner rights 

was not disproportionate to the policy’s furtherance of important penological interests. See 

Turner v. Safley, 482 U.S. 78 (1  987). On appeal, the Ninth Circuit aflirmed the court’s denial 

of the preliminary injunction, but declined to review her dismissal of thc notice claim. && 

v. Crist IKoch V), 127 F.3d 1105,1997 W L  664939 (9th Cir. 1997) (table). 

We received the case on March 19,1998. After much wrangling over discovery and 

repeated substitution of defendants’ counsel, the parties filed cross motions for summary 

judgment on the supplemental complaint i n  the spring of 1999, in accordance with our 

invitation. W e  granted defendants’ motion (docs#154,155) to tile documents under seal, for 

the time being, and denied Koch’s motion to strike (doc#156). Defendants filed their motion 

for summary judgment (docM60) on April 23,1999, and submitted a number of senled and 

unsealed affidavits from corrections personnel. 

Kocli filed his response and cross motion for summary judgment (docM66) on May 25, 

1999, relying heavily on evidentiary material originally submitted with his motion for a 

preliminary injuoction (doc#90). According to Koch, “it is undisputed that Plaintiff has not 

engaged in misconduct and that ‘but for’ his lawful associations he would not suffer indefinite 

punitive sanctions” (plf. mem. in support of his cross motion for summary judgment (plf. 

‘ UMO #57, ADOC’r first policy 011 security threat groups. look efftct on August 22, 1995, aiid was 
superseded by DO #806 on September I ,  1996. That polleg was replnced by the eurreut version of D0#806 on 
Scpteniber 2. 1997. 

~~ . 
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mem.) a t  1). He makes the  following arguments: first, that his validation as a member o f a  

security threat group (STC) was initiated io retaliation for his legal work, violated due process 

standards requiring “some evidence” of gang affiliation for punitive sanctions, and violated 

the Ex Post F ~ c l o  Clause because the policy penalized prior lawful associations; second, that 

his repeated transfer between correctional facilities was a continuation of the pattern OF 

harassment and retaliation alleged in his original complaint; third, that he was denied access 

to the legal facilities, and consequently was forced to defnult a pending action against prison 

officials; and, finally, that ADOC’s STC policies are unconstitutional as applied to him 

because they penalize associations required by his religion (contact) and  mandate conduct 

prohibited by his religion (renunciation). 

Defendants maintain, o n  the  other hand, that plaintiffwas validated as a member ofthe 

Aryau Brotherhood S T C  under a lawful administrative segregation policy designed to 

promote prison security. They insist that while plaintiff does not have a protectable liberty 

interest in his security classification, prison officials complied in any event with all procedural 

safeguards and made a legitimateand unbiaseddecision regarding hisstatus. They argue that 

plaintiff’s lockdown i s  insufficient tosupport a claim for denial ofaccess to the courts because 

Kocb caunot show that he missed any legal deadlines. Finally, they argue that all defendants 

are entitled to qualified immunity because they did not violate any o f  KOCII’S clearly 

established constitutional rights. 

Standards’ 

Summary judgment is appropriate ifthe evidence, read in the light most favorable to 

’ Plaintifl, proceedingyru SL.. lias shown Ihnt he is well nwsre of the stnnclrrdr for and conrrquelicer of 
summary judgment. See Pnnd V. Rowland, 154 P.3d 951 (9th Cir. 1998); Klineeie v. Eikenberry, 849 F.2d 409 
(9th Cir. 1988). 
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the nonmoving party, demonstrates thi t there is no genuine issueof material fact, and that the 

moving party is entitled to judgment as a matter of law. Fed.R.Civ.P. 56(c); Barnett v. 

Centoni, 31 F.3d 813,815 (9th Cir. 1994). I f  a nonmoving party bears the burden of proolat  

trial, he must establish each element ofhis claim with "significant probative evidence tending 

to support the complaint." Barnett, 31 F.3d at  815 (citations omitted). 

Analvsis 

A. Retaliation Claims and Substantive Due Process 

In footnote 1 of their brief, defendants suggest: 

Since the time of his Supplemental Complaint, Inmate Koch has actually been 
validated as a member of the Aryan Brotherhood. Therefore, Inmate Kocli's 
claim that he has been "threatened" with validation is now moot. Defendants 
will assume that Inmate Koch's current claim is that his validation was the 
result of retaliation. 

In  this small footnote defendants do their best to recast the most damaging claim against them, 

and, in  so doing, ignore the Ninth Circuit's holding in Koch 111, supuci. To the extent that 

Koch's claim is that validation proceedings were iniliared against him in retaliation for his 

legal activities, defendants cannot defend merely by arguing that ADOC's STG policy seires 

legitimate penological goals and that procedural due process requirements were satisfied. 

Due process contains a substantive component that bars certain arbitrary, wrongful 

governmental actions regardless of the fairness of the procedures used to irnplemeiit them. 

Daniels v. Williams, 474 U.S. 372,337-38 (1986). Where a defendant's actions are  motivated 

by retaliation, even if taken under different circumstances for a legitimate reason, such action 

is unlawful. Seecornell  v. Woods, 69 F.3d 1383,1388-89 and 11.4 (9th Cir. 1995) (confirming 

that retaliatory transfer and retaliatory discipline cases remain good law after Sandin); Woods 

Page 8/31 2:90cv1872 #180 
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v.Smith,60 F.3d I161,1165(5th Cir. 1995);Blackv.Lane,22 F.3d I395,1402(7th Cir. 1994); 

Hines v. Gome& 108 F.3d 265 (9th Cir. 1997) ("some evidence" standard does not extend to 

immunize retaliatory accusations by prison officials). Retaliation against a prisoner for 

exercising his legal right to file grievances may interfere with the prisoner's right of 

meaningful access to thecourts.P m, 108 F.3d at  269; seealso Valandineham v. Boiorauez, 

866 F.2d 1135,1137-38 (9th Cir. 1989); Soranno's Casco, Inc. v. Morgan, 874 F.2d 1310,1314 

(9th Cir. 1989); Barnett v. Centoni, 31 F.3d 813 (9th Cir. 1994). Moreover, administrative 

segregation cannot be used as a "pretext for indefinite confinement of an inmate." Hewitt v. 

Helms, 459 U.S. at 477 n.9; Madrid v. Gome%, 889 F.Supp. 1146, 1277-78 (N.D.Cal. 1995). 

Jbdge Silver found that Koch has presented aprimaJacic case of retaliation. See&& 

- IV, at 10. To make o u t  tlieprirnafacic case, the individual has the burden of showing that 

retaliation for the exercise of protected conduct was the "substantial" or "motivating" lactor 

behind the defendants' conduct. Soranno's, 874 F.2d at  1314, qrrofing Mt. Healthv Citv Sch. 

Dist. Bd. of Educ. V. Dovle, 429 U.S. 274, 287 (1977). Additionally, a prisoner must typically 

show that the retaliatory action does not advance legitimate penological goals, or was not 

tailored narrowly enougli to achieve such goals. Rizzo v. Dawson, 779 F.2d 527,532 (9th Cir. 

1985). It goes without saying, particularly after ICoch 111, that arbitrary targeting of inmates 

for STG validation is rot  an action narrowly tailored to achieve valid penologicnl goals. Quite 

the opposite; instituting STC proceedings without good cause would misdirect prison 

resources away from proceedings involving Y legitimate compromise to prison security. 

' One rccciit study reported that jailhouse lawyers were the most bcqueutly disciplined segiiieiit uI the 
prisoii populalioii. Scr Mark Hainin. Tlierese Coupez. et al. Tlic M.VI/I of Himinsc I ~ I [ I ~ ~ . A O I I I I I ~ I I ~ :  A Criricnl 
.411nlJ'si.s of Severe Uisciplinciii MO.S~III~III~ Security I'I+SOIIS. 191.5-1990 (Prison Discipline Sttidy. 34-36 (1991). on 
Iilc iii tlic Warreii H. Sniith Library. Geneva. NY. 
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Koch argues that Warden Herman and Warden Harkins originally threatened Koch 

with validation in response to Koch’s inmate letters and grievances mid his pursuit of legal 

remedies. See doc#YO, 7 21. He insists that the original validation hearing was a sham, and 

that he was denied notice of the charges against him, an impartial hearing, and an official 

finding of fact. SOFlI 12.13. He swears that the only record of the event i s  a pre-determined 

guilty finding “typed prior to the mock hearing on Gang Unit stationery from the Perryville 

prison in Phoenix, by a committee member who drove it across the state to present it a t  the 

Star  Chamber i n  Winslow, 180 miles away.” Id; SOF Ex. 3. Further, Koch argues that the 

evidence used against him at  his various validation hearings belies any threat he posed to the 

safety of the prison community. With the exception of the disputed urinalysis tests, plaintiff 

has never bcen sanctioned for misconduct or rules violations in twenty years of incarceration. 

On the contrary, the record indicates that lie hns on numerous occasions been commended for 

his exemplary behavior, his assistance with prison programming, and his troubleshooting, 

often at  the behest of prison officials. While we need not review the validation evidence in 

detail here (we discuss it further below) it is flimsy and outdated, a t  best. I t  rests on prior 

lawful associations, a 17-year old photo from a prison rodeo, and contacts resulting from 

plaintiff‘s legal assistance to other inmates. We ngree with Judge Silver’s initial assessment. 

Once the prisoner has established apriiiia facie case of retaliation and demonstrated 

that the retaliatory action does not advance a legitimate penological goal, the burden shifts to 

the defendant to establish that it would have reached the same decision even in the absence of 

the protected conduct. Sorrano’s, 874 F.2d at  1314. Defendants have failed to provide any 

evidence that defendant’s conduct prior to his validation posed any threat to security 
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whatsoever. They do allege, based on an affiant's statement, that information linking Koch 

as a member or associate ofthe Aryan Brotherhood dates back to January 18,1990. See, e.g., 

defs.' reply at  8. However, an exainination of the incident report from January 1990 sho~vs 

that it concerned correspondence from Koch to an inmate McCrath i n  which Koch "glalve 

McGrath a name and address relative to the ACLU to assist McCrath in fighting McGrath's 

reclass to SMU." We find little or nothing in the record to explain why proceedings against 

Koch would have been instituted or why prison officials would find it necessary to assign him 

to a maximum security facility. But, because questions of motive are  generally inappropriate 

for resolution on summary judgment, Sorranno's,874 F.td at  1315, we deny both motions for 

snmmary judgment on the retaliation claims. We anticipate that the additional incidents 

alleged in the supplemental complririt and supporting materials will be tried along with the 

retaliation claims remanded by the Ninth Circuit? 

B. Denial of Access to the Court 

Plaintiffs verified supplemental complaint alleges that he was forced to default a civil 

lawsuit against prison officials, see Civ. 93-0733-PHX-CAM, when he was denied access to 

legal facilities--specifically, it appears, access to law boolts. Defendants argue that plaintiff 

has failed to produce evidence of missed deadlines and therefore cannot show actual injury, 

a requirement for a detiial of access claim. Casev v. Lewis, 518 U.S. 343 (1996). Bat Koch's 

verified complaint may serve as an opposing affidavit, McElvea v. Babbitt, 833 F.2d 196,197- 

" As w e  noted in our order of 3/27/2000, at 4, we may need to revisit the disclosure 0 1  documents 
pertaining lo the instigalion o f  validation proceedings apaillst Koch on 3/7/95 and 1/9/96. Seediscovery requests 
(3) and (5). This docunieiitalion will be highly relevant to the retaliation clninis. As lor conlldentinlity CollceI'ils, 
I40cli is a u a r e  of the evidence nWch wns ultininlcly included in liir validsiion pncket and the sfnre has now 
coacedeil that coutideiitial inforinants were i ~ o t  relied upon lo valldate Koch as a member of the Aryan 
Urotherliood. 
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98 (9th Cir. 1987), as may his aflidavi' filed with his motion for a preliminary injunction 

(doc#YO). I n  the February 1996 affidavit, Kocli indicates that within the  first five months of 

his Kaibah U n i t  traiisfer(o11 February22,1995), he had important filing deadlines on both his 

habeas appeal to the Ninth Circuit and on his civil matter, but was nolietheless denied access 

to the law library on repeated occasions. (Doc#90, a t  4). Plaintiff submitted an extensive 

record ofgrievances aud amdavits from the period supporting this allegation. He states that 

because of the limited access he "was forced to choose" between pursuing his habeas appeal 

and the civil action against defendant Lewis and other ADOC employees. 

While the docket in 93-CV-733 is not entirely clear, it reflects an order by Judge 

Zapnta, entered on J u l y  28, 1994, instructing plaintiffto show good cause lor his failure to file 

a response to defendants' motion for sumniary judginei,t. Koch apparently filed his final 

response to the motion on August Zu, 1994, a,id defeiidants' filed their reply on September 21, 

still live months before the transfer. The record also indicates, however, two motions filed in 

March 1995 and an amended verified complaint filed a week before Judge Muecke granted 

summary judgment for defendants and terminated the case. I t  does not appear that Koch 

technically defaulted, b u t  there is enough iii the docket to create a genuine issue of fact as to 

how and why his action was dismissed. 

Inniates are not entitled to full-time access to a law library and delnys due to legitimate 

penological interests may b e e x c u s e d , w , 5 1 8  US. at  361-62, but theConstitution requires 

prison authorities "to assist inmates in the preparation and flllng of meaningful legal papers 

by providing prisoners with adequate law libraries o r  adequate assistance from persons 

trained in the law." 89 unds v. Smith, 430 US. 817,828 (1977). Resolution of Koch's claim 
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here will turn on whether Koch was given "adequa!e" access, whether any denial ofaccess was 

justified, and whether any denial oraccess caused an actual injury. As material facts relevant 

to these issues remain in dispute," summary judgment is denied. 

C. Consideration of Pre-STG Policv Conduct Violated the Ex Post Fnero Clause 

Koch argues that ADOC's security threat group validatioii policy is unconstitutional 

to the extent that  it retrospectively penalizes conduct which occurred before the policy was 

euacted. T h e  specific regulation at  issue" was announced in an ADOC memorandum, dated 

August 1,1997: 

The  new "Department Order  806, Security Threat Groups (STG) has been placed in 
distribution and is effective September 2,  1997. .... Among the changes in  the policy are 
the following: ... All prior information related to STG-like activity shall be considered 
i n  determining whether or not to validate an inmate as a member of a certified STG." 

Koch statement offacts (SOF), Ew.5; seenfso DO 806,s 806.02, subd. 1.2, attached as Ex.B to 

defendants' appeal from the order of the magistrate, doc#136. According to the memo, 

"Validation is an objective process, and accomplished when the inmate is believed to have 

accumulated 10 or more points in at least two(2) of14 validation criteria areas." See nlso DO 

806, "Definitions." 

111 1998, Koch's validation packet contaiiied the following evidence: (Category F- 

Authorship) two reports from 1990 depicting Koch's ADOC-authorized correspondence to 

I" 111 oururtlcr datcd March 21,2000, wc reniiiided deletidatits that copies ol'nny Ircrcloforc uiidiscloscd 
docuiiieiils or rccords regarding Iioch's access l o  llie law library slioultl bc fornpardcd 10 plaintill lorthwith. 

"Koeli iiinkes the same expos1 focln nrgunieiit with respect to the origiiivl validation uildcr DMO #Sl. 
See PSOF 14, (see doc#90. Exhibit 46, V.O. #S7, at subd. 7.1) wlilcli was not to be iiiiplciiienlecl uiitil October 
1.1995. lollowiiig a 30-day warning period. We locus 011 the 1998 vnlidntioii bceausc thc nniciided policy is iiiore 
speciiic and tlic record i s  clearer, but tile nrguiiieiils m t l  aiialysis would be iienrl? ideiilical n4rli rcspect to DMO 
#57. 

- 
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another inmate; (Category H-Croup Photo) one photograph taken in I981 which depicts eight 

members of the ADOC-authorized Rodeo Club; (Category I- Associations) four reports from 

1995 which depict Koch and others talliing in the dining hall and engaging in lawful activities; 

(Category J-Contact) three reports from 1990 depicting ADOC-sallctioned correspondence to 

Koch from another inmate"; and (Category L-Membership) two reports, from 1995 and 1997, 

of Koch's name being included on a list of names found in possession of a subsequently 

validated inmate. See Plaintiff's motion tostrike, dated March 30,1999, and exhibits attached 

thereto. Had pie-policy conduct been excluded, there would have been insufficient evidence 

to validate Koch as a member of the Aryan Brotherhood. Because such evidence was not 

esclirded, Koch contends that he is beiiig punished retrospectively in violation of Article I ,  6 

10,clause 1, of the United States Constiiution., which dictates that "[nlo State shall ... pass any 

... ex post facto Law ....'I He argues further that some contemporaneous misconduct should 

be required before STC penalties may be imposed.13 

Defendants do not directly address Koch's argument regarding the Ex Posr Facro 

Clause. Their reply brief, in fact, is replete wlth rhetoric emphasizing an inmate's option to 

avoid behavior that will result in validation." This, of course, is impossible to do if validation 

' I  Koch produced evidence showing that ADOC OII repealed occasions solicited his ot'ficinl participation 
i n  raciali)-specific roles. See, c+, doc#9O, exhr. 1,2A-F,3, 28A-B, 29A-B; doc#124. For eraiaple, he was asked 
on [our occasioiis to serve as the inmate Caucariair rcpresciitative for liis unit to help resolve tlistorbniices mid 
illinate grievances. Doc#90,1I 7 7, 10, 11, 13. 17. 

"'Ilic August I .  1997 nleinoraiidum to the ininatepopulntioa coiilirnis t l i n t  "Once validnted. a suniber 
olsanctions arc  imposed [nil the ininotel. and the inmate is ineligiblc lor PI1 score reduction and a housingstntus 
change, uiiless STC nieinbershlp Is successfully renouiiced P I  a future date." YSOF, Ex.5. p.2. 

" For example. defendants state in  their reply brief. a1 I, that "The STG guidelines re1 lortb by ADOC 
arc siinple; I f  Inninter wlsli to avold being vnlldnted as members ol'a Securlty Tllreat Croup - then they should 
avoid llic staled indicia of nieniberrliip, one ofrvliicli is associating with known meinbers of such a group. in  liiis 
case the Aryan Brotlicrhood." Bccausc rlcfeiidanlr do not disclose suspect lists, however, plaintiff points out that 

2:90cv1872 #180 Page-14/3 1 
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may follow solely from behavior that was lawful hefore the policy was enacted. "One [of the 

purposes of the expostfucro prohibition1 is to allow people to go about their business without 

fear that their behavior, though iioncriiniiial when engaged in, will subject them to 

punishmeut ....," cJ: Weaver v. Crrham,450 U.S.24,29 and 11.10,101 S.CI.960,964 aud n. 10, 

67 L.Ed.2d 17 (1981)." Prater v. United States ParoleCommission, 802 F.2d 948,952-53 (7th 

Cir. 1986) (err hrnnc). 

Defendants also insist, however, that gang-related misconduct should not be, and is not, 

necessary for validation and lawful administrative segregation. "Inmate's Koch's argument 

is that ADOC must wait to validate inmates until ADOC katches' inmates committing some 

gang-related activity, i.e murder." (Reply at 10). The state argues, in effect, that in order to 

prei'errr misconduct, it can place Kocli in maximum security isolation based solely 011 his 

membership in a group, where "currerit membership" may be determined solely by past 

associations with ltnown or suspected group members. This is not the way our  criminal j ustice 

system works, of course, but under current law the practice may be permissible if it results 

from a civil correctional regulation designed to effectuate a safer prison environment. 

The general standards regarding the exposf fucfo prohibition are  well known. In 

Weaver v. Graham, 450 US. 24 (1981). the Supreme Court explained that B law will only be 

prohibited by the Clause if two critical elements are present: first, the law must be 

"retrospective, that is, it must apply to events occurring before its enactment, and [second] it 

i l  is iilso iinpossiblc to nvold present "nssocintiors" t l ial  will rcsull in validation. Iiideed. P new entrant into the 
sysrcni could only completely nvoid vnlldalioii if lie spoke to no one. 

" "The other ... is to keep lcgislaturcsout ot'thc huriness-wliicli is judicial busiocss-ofpunisliiiig people." - Prater. 802 F.tdnt 953. 

- -~ -____ 
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must disadvantage the offender affectec\ by it." Id. at 29. The second element generally turns 

on whether tlie law is sufficiently punitive to trigger the constitutional protections. For 

example, is the change substantive or just a change in procedure? Was the law intended to 

penalize pre-enactment conduct and, if not, what is the likelihood that the "measure of 

punishment" will be significantly enhanced as aii incidental effect of the policy? 

A law is prohibited as ex posr fucro if it "'punishes as a crime an act previously 

committed, which was innocent when done, ... makes more burdensome the punishment for a 

crime, after its commission, o r  ... deprives one charged with a crime of any defense available 

according to law at the time when the act was committed..."' Collins v. Youwblood, 497 U.S. 

37,42 (1990), yuofing Beazell v. Ohio, 269 U.S. 167,169-70 (1925); see ulso California Deot. of 

Corrections v. h4orales, 514 U.S. 499,504 (1995); Miller .d. Florida, 482 U.S. 423,430 (1987); 

Hamilton y-U.S . ,  138 F.3d 915. 4 1 6  (9th Cir. 1995). Thus, a statute or admiuistrative 

regulation" may be barred as retrospective even if it alters punitive conditions outside the 

sentence. Weaver, 450 U.S. at 32. The Ex Post Fucto Clause prohibits prison officials, for 

example, from imposing new or amended regulations which a re  themselves "punitive 

conditions" of confinement. /d. (postulating that statute requiring solitary confinement prior 

to execution would be barred as espos/ ficro when applied to capital offender whose offense 

was committed prior to the statute's enactment). 

AfterCDOCv.Morales,514 U.S.499(1995),Lvncev. Mathis,519 U.S.433 (1997). and 

"Il'certain culiditiolls are present, ~diilil~irtrative rules and regulations will also be subject to the c.\-.\-IJusl 
/acmprohibition. Fariierv. Joiies.68 U.S.L.W.4230(U.S.March 28,2000): s c r i d s o ~ .  68U.S.L.W.at4233 
(Scalia. J., concurring In juclgnicnt) (arguliig that where statute grants dlrcretioii to executive branch, clianges 
within the scope ol'the discretionary eiiiorceinent nuthurity do not implicate tlie cv\-pustfiic/u clause); 
United Stiites Parole Coniniission. 802 F.2d 948, 953-54 (7th Cir. 198G) (nr bniic) (sanie). 

_ _  
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now Gal-oer v. Joncs, 68 U.S.L.W. 4230,- US.-, l2OS.Ct. 1362 (US. March 28, ZOOO), 

courts must evaluate ( 1 )  whether the state law or regulation produces a sufficient risk of 

increasing the punishment attached to the covered crimes and (2) whether the measure was 

carefully tailored to  effectuate a legitiinate regulatory purpose. T o  determine whether a new 

measure is "punitive" or merely regulatory, courts should consider whether the text and 

structure ofthe regulation eviticean intent to punish or  whether any additional "punishment" 

was merely iucidental. Russell v. Greeoirc, 124 F.3d 1079 (9th Cir. 1997). Occasionally, a 

regulation may be so punitive in effect as to prevent a court from legitiniately viewing it as 

regulatory or  civil in nature, despite the rulemaker's intent. fd. at 1086, citirtgY.$. v. Ursery, 

518 U.S.267,116S.Ct.2135,2147-2148(1996);secnlsoU.S.v. Jackson, 189F.3d820,823-824 

(9111 Cir. 1999) (noting relevant fmctors discussed in Kennedy v. Mendoza-Martinez, 372 U.S. 

144 (1963)). 

Beyond these general standards, we can find no case law directly applicable to Koch's 

allegations. The closest case we can find involved a federal prisoner who challenged the 

appllcation to liim of a revised policy under the Bureau of Prisons' classification system. See 

Finoccliiaro v. James, 1988 WL 140865 (S.D.N.Y. Dec 21, 1988). The scoring method under 

the revised system considered disciplinary reports as old as len years, while the earlier policy 

looked back only two years. The court concluded that the policy was merely a discretionary 

guideline to aid agency discretion and thus was not a "law" subject to the er post @to 

prohibition. Important to the court was the fact that the system did not require a prison 

official to transfer o r  assign a prisoner to a facility simply 011 the basis of the classification 

score, and specifically authorized a transfer to a lower level institution even ifthe score did not 

~- 
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recommend it. That distinction was rejecteti by the Court in Carnerv.  Jones, srrym, when it 

determined that tlie actual risk of prolonging the inmate’s it~carceration was more important 

than the specific grant ofauthority to the Georgia Parole Board. w, 68 U.S.L.W. at 4232. 

Here, ADOC policy dictates that validated inmates lose good time credits and are 

ineligible for custody reductions or restoration of parole class or other credits, unless they 

successfully renounce their STG membership. See DO 806.07, subd. 1.1, Koch SOF 29; see 

alsochavezv. Ylst, 1999 WL429548(N.D.Cal.)(finding a f t e r m  that amendment granting 

director discretion to decline to restore good time credits violated Ex Post Facfo Clause when 

applied to inmate who had earned such credits under the earlier policy). While the record 

does not contain evidence of the number of validated inmates who subsequently renounce 

membership and regain eligibility for parole or the number of inmates who served additional 

time as ti result of validation,” there is evidence in the record that renunciation places an 

inmate at  significant risk for retaliation. See defendants’ appeal from the order of the 

magistrate, doc#136, a t  4 (citing court finding in John Does. Nos. 1-5 v. Terrv Stewart, 

No.CV96-486-PHX-RMB, that prison gangs place contracts on the lives of inmates who 

provide information to ADOC regarding their gangs). Thus, it is likely that once an inmate 

has heen validated, tlie risk of‘ indetinite segregation and ineligibility for parole, and, 

consequently, extended incarceration is quite high. 

There are  other ”punitive” consequences as well. According to DO 806.07, subd. 1 . I ,  

a validated member who has refused to renounce shall be assigned the highest public 

” See w, 68 U.S.L.W. at 4233 (requiring “evidence drawn froin llie rule’s practical 
implen~enlatioii“). 

__ 
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risWinstitutiona1 risk score of 515, ineligible for subsequent score reductions, assigned to a 

spccial management unit (SMU), ineligible fo r  rcstorrtion o f  forfeited time credits, ineligible 

for rescission of parole class 111 time, ineligible for emergency escorted leave, and ineligible for 

work incentive pay plau wages in excess of 5.20 per hour. Given that Koch has see:! his P/l 

score elevated to 5/5 i n  the absence of misconduct, given the serious penalties imposed on 

validated inmates, and given Koch's reasonable contention that renunciation i s  impossible 

where an inmate has been erroneously validated, there i s  a high probability that the duration 

and the measure o f  his punishment has been increased as the result olpre-policy conduct. 

However, because the penalties are imposed only upon a finding o f  an inmate's curreiii 

status as a memberofasecurity threatgroup,we thinkthcpolicypasseoconstitutional muster. 

The "Purpose" section of DO 806 provides: 

To minimize the threat that inmate gang or ganglike activity poses to the safe, secure 
and elficient operation of institutions, no inmate shall create, promote or  participate 
in any club, association, organization or gang, except as permitted by department 
written instructions. 

See Defs' memo at 6. Presumably, the policy allows evidence o f  past acts merely to support 

a determination as to present status. Where "STG-like activity" is defined as acts "which 

detract from the safety and orderly operation of prisons," id. at 6, evidence of past infractions 

may be probative o f  a current propensity for such activity. Absent current, specific evidence 

of disassociation, i t  may be reasonahle in many circumstances to  infer that past associations 

with STC members continue indefinitely. 

Moreover, it does not appear that the policy was dratted i n  order to punish inmates for 

pastconduct. An  accurate assessment of inmates likely to engage in  gang-like behavior clearly 

facilitates a housing and classification policy designed to minimize risk. S e e m  SOF 11 29. 

2:90cv1872 #180  Page 19/31 
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Thus, we do not find that the policy, as drafted or when reasonably applied, violates the 

prohibition of the Ex Posi Fncro Clause. 

D. Denial of Due Process 

This does not mean, however, that we believe there was sufficient reliable evidence to 

classify Koch as a member of the security threat group known as the Aryan Brotherhood. 

Under ADOC policy, a security threat group is an organization "whose members engage i n  

activities that include, but are  not limited to planning, organizing, threatening, financing, 

soliciting, committing o r  attempting to coininit unlawful acts or acts that would violate the 

Department's written instructions, which detract from the safe and orderly operation of 

prisons." D.O. 806, Definitions, p.13 (Sept. 2,1997). Koch argues that absent evidence of 

"STG-like activity" his validation and consequential deprivations of liberty violated his right 

to due process. 

Midway through this litigation, the Supreme Court  altered its approach to Fourteenth 

Amendment due process claims brought by state prisoners. Under Hewitt v. Helms, 459 U.S. 

460 (1983), and its progeny, the existence of a state-created liberty interest turned on the 

character of the language employed in the state statute o r  regulation conferring the right. 

Liberty interests were created by "'language of an unmistaltnbly mandatory character' such 

that the incursion 011 liberty [clould not occur 'absent specified substantive predicates."' I(/., 

at 471-472, yrrorediri Sandin v. Conner, 515 U.S. 472,480 (1995). 

Twelve years atter w, however, the Court observed two undesirable effects of this 

methodology. First, it created disincentives for States to codify prison management 

~ .~ ~~ 
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procedures,'" because any arguably mandatory Language could be interpreted as creating new, 

and unintended, liberty interests for state prisoners. m, 515 US. at 482. Second, the 

Court complained, the &y&t framework led to the ill-advised "involvement of federal courts 

in the day-to-day management of prisons." Id. The Court was particularly concerned by the 

proliferation of lawsuits concerning "the ordinary incidents of' prison life," and cited cases 

involving receipt of a paperback dictionary, a request for a tray lunch rather than a sack 

lunch, and an electrical outlet for a television. 

While not overruling its casts decided under m, the Court  abandoned the 

methodology in  Favor of an assessment of the severity of the deprivation a t  issue. Sandin 

essentially creates three tiers of protection. The most severe deprivations of liberty, 

particularly those "exceeding the sentence in an unexpected manner), may) give rise to 

protection by the Due Process Clause of its own force." u, 515 U.S. a t  484, c i r i n g w  

v. Jones, 445 U.S. 480,493 (1 980). The Clause will only protect state-created l iberq interests, 

however, where the deprivation alleged is one of "real substance," k,  one that imposes 

"atypical and significant hardship on the inmate iii relation to the ordinary incidents of prison 

life." w, 515 US. at 484. Otheiwise, where the complaint does not rise to the level of 

"Arimna qipuirs  to be h i  edrc i n  point. Thc stiitc legislalure repealed most of its correctional statutes 
and regulntioiis i l l  ldvor of a wide grant o l  discrelioii 10 tlic director of ADOC, tliereby niiiiiniiziiig llie likelihood 
o la  state-created liberty intcrcsl for prisoners iiicnrccralcd within its borders. California, Iiowcvcr, did no1 hike 
tllis approach nnd, as evldciiccd by the Mndl.ld dccision, California dislricl courts i-clied upon tlio stale's 
correctional rcgulations to lind that California prisoners liad a liberty interest ie  remaining lice froin 
adniiiiistrative scgregatioii at Pellcan Bay. Ser Madild v. Goniez. 889 FSupp. 1140. 1271 (N.D.Cal. 1995). For 
this reason, cases concerning gang validation aiid adniiiiistrative segrcgatioii ill rupernias facilities were treated 
difterently by district courtc in  Arizona and Calilornia and by Ihe Ninth Circuit 011 appeal. C u r r r l r o r e u .  
riiprn. iuirlr Cnscv v. Lewis. 837 FSupp. 1009, 1018-1021 (D.Ariz. 1993); McFnrland v. Cnsradv. 779 F.211 1426, 
I428 (9th Cir. 1986). The &y~& approacli slioulil hclp remedy lhc disparate due process protections ziccordcd 
iniiinrcs across sfate lines. 

~. ~~ 
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"real substance," prisoners must look to crthwconstitutional provisions for protection against 

arbitrary state action. Id . ,  at 487 n.11. 

We have earlier considered i<och's claim that his security reclassification violated his 

right to due process. In an order dated May 21, 1998, and docketed May 27, we rejected 

Koch's argument that'explicitly mandatory language' in state statutes and regulations created 

a liberty interest in his classification status or housing assignment. We also agreed with Judge 

Silver that Koch was not affected by the consent decree in Harris v. Cardweli, Civ-75-185-PHX 

CAM, in which the State stipulated that classification and custody levels were subject to due 

process requirements. We noted, however, that the duration of an unexplained change in 

security classification may impose "atypical and significant hardship on the inmate in relation 

to the ordinary incidents of prison life." S e e m ,  515 U.S. a t  484. We stayed a decision 

on the issue pending a response from the state. 

On September 1,1998, we denied Koch's motion for a declaratory judgment because 

the record suggested that Koch's classification as a P-5/14 was not unexplained, but had 

resulted from his validation as a member of the Aryan Brotherhood. Our treatment of the 

issue did not take into account, however, that Koch's supplemental complaint includes claims 

based on both unexplained, atypical and allegedly retaliatory housing transfers, as well as nn 

unjustified validation as an STC nieniber. The unexplained housing transfers may be 

actionable il'they werecarried out as retaliation against Koch for his legal pursuits, but they 

are precisely the sort of indignity and inconvenience that Salldin would place outside the 

protection of the Due Process Clause. I t  is also clear that Koch has 110 liberty interest in  his 

classification score independent of any related deprivation. Hernandez v. Johnston, 833 F.2d 

- 
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1316(9th Cir. 1987). 

However, with respect to the administrative segregation and  a t tendant  sanctions 

resulting f rom STG validation, Koch now argues on summary judgment  that ,  af ter  Sandin, 

it is incumbent upon the  district court  to  analyze the specific segregation conditions to 

determine whether  the prisoner has  a liberty interest in rernaininz free f rom such confinement. 

See W r k h t  v. Couehlin, 132 F.3d 133 (2d Cir. 1998); Gotcherv.  Wood, 66 F.3d 1101 (9th Cir. 

1995); Whitford v. Boelino, 63 F.3d 527, 537 (7th Cir. 1995). H e  fur ther  alleges that  the 

conditions and  nature of his coiifinement in the Florence Special Management  Unit (SMU) 

have been found by courts to impose significnnt and atypical hardship  in relation to the 

ordinary incidents of prison life.” 

Koch is correct that  after &wh tlie existence of a prisoner’s liberty interest in his 

security classification and institutioiial assignment will depend on  a court’s independent 

assessment of the ”conditions imposed” in relation to general expectations of  prison life. 

Welch v. Bartlett, 196 F.3d 389 (2d Cir. 1999). T h e  Justices dissenting in and  a host 

of critics since then have noted the practical problems with such a general and  subjectivc 

i’ Kocli’s argument here requires some inferential logic. The starting point is tlie decisiou i n  Macll.M 
- 8 8 9  FSupp. 1146 (N.D.Cal. 1995). in which the court made erteiirivc fiiclunl findiiigs regarding the 
hardships imposed on prisoners nssigned to the Pelican Bay “supermar“ prison in northern California. The 

courf noted that Pelican Bay was modeled after tlie Speclal Milnagcinent Unit in Florence. Arizona. nnd 
cited cvidence that the conditions and coniporition of tlie Plorenec SMU caused signlflcant adverse behavioral 
and psychiatric consequences. MnrlriJ. 889 FSupp. 1228-1229, 1236. Subsequently, the court ill Snvdcr v. - Archie, reviewed those findings and concluded Ilia1 the Pelican Bay SHU, as a inatler of law, lniposes “atypical 
and signifieairt Iiardslilps iii relation 10 the ordinary lncidcnls of prison IIfe” mid therefore there is a libel-ty 
interest a t  slake with respecl to ilii ininate’s Iruiisfer into such conditions. Snvder v. Arcllie. (liled 2/2/98) (No. 
S-92-1814 GEli JFM P (N.D.Cal.). See al.w Jones v, iMoiag. 900 F.Supp. 1267, 1275 (N.D.Ca1.199.5) 
(distiaguirliing placciiicnt i n  the  SHLl ill Pciican Boy lor ail indcterininate teriii lroni the fenipararv 
ndininistriitivc wgrcgntioii at iswc iii -I; McCliirev v. Kclly.4 FSupp.  195 (W.D.N.Y. 199U): \\‘liiteford v. 
w. 63 P.3d 527. 533 (7th Cir. 1995); Knox v. Lnnhnm. 895 FSupp.  750 (U.Md. 1995). Accordillgly. Koch 
coiicludci, .4rizoria innlalcs I IA\ .C  A liberty inlcrcrl i n  remaining out  u l  analogous conditions In Florence. 
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standard.'" A f t e r a ,  manycour,c i~avesinipl!, opted to avoid thisdetermination, finding 

iiistead that any process owed, based on a potential liberty interest, was indeed satisfied. See, 

eg., Jones v. Moran, 900 F.Supp. at1275 (assuming that solitary confinement in SHU does 

dilfer significantly from t h e  ordinary incidents of prison life in the California prison system, 

but  finding no violation of due process); Morr  is v. Cambra, 1997 WL 81 1774 (N.D.Cal. Dec 

15, 1997). 

Assuming that a liberty interest is implicated, Koeh then argues that the amount of 

process due turns on whether his segregation was "disciplinary" or "administratlve," see 

Qgg, 837 F.Supp. at  1021, and that segregation based on STG validation is structured and 

treated as a disciplinary sanction." Thus, he argues, he is entitled to the protections outlined 

in Wolff v. McDonnell, 419 U.S. 539 (1974) (identifying notice and hearing requirements 

necessary for due process in  disciplinary proceedings), iriid in SuDerintendent v. Hill,472 US. 

'" Src, q., m, 515 U.S. at 496 (Breyer. J., dissenting); Barbara Belbot, IVliercCrtit N Prisoner Firid 
a LibwtjsIateres1 Tlresr.Dri.vs? The Pnins of Iiiipri.vonnim1 Esculnlc, 42 N.Y.L.Sch. L. Rev. 1, (1988); Deborah R. 
Stagner. Jiiiidin 18. Coriiier: Redcfiiiiiig Stiitc Prisuiiers Libnly Interest nail Due Process RigBls. 7 4 N.C . I.. Rev. 1 761 
(1996). 

" 111 nddit ion to lhe evidence discussed above regarding retrospective puuishrnent, K o c h  points to the 
lol lowing e\4dence IO ruggerl that the state courldcrr SCG regreeation as more aimlogous to "discipliaary" 
sqregat io i i  than "adii i i i i irtr i i t ive" segi.egnlloii: defendants' briefs use tei'ins l i ke  "punish." "violate," and 
"sanctions." ternis typically reserved for disciplinary decisions; the iioticc of the upconiing STG hearing was 
Inbclcd a "statement o f  charges" which "accuseIsI" Koch ol't i ireat group inenibersllip: i t r ibunal  found hiin 
"guill,": and restricted prison store pr~vi legcs are l imited to thoseiii disciylinory isolation and STG segregation, 
ivl icrfis ot l icr inmates in adinii i istmtive segregation a r e  given nornlal store privileges. 

'I W r e q u i r e s  Ihat a n  ininiitc be given ailvaiicc writ ten notice 01 l l ie  disciplinary charger "to enablc 
h i m  In niar,hnl the lncts aiid prepare a clefenre." w f . 4 1 8  US. nt 564. Second, "at least *I br ic lper iur l  ol'timc 
alter rhc notice. no less than 24 hours. should be allowed to the innialc to prcpnrc for the appearance before the 
Idirciplinary coniiiiitleel." Id Third, "tliere [nust be a 'n'ritteii statenlent b y  the fnctfiltders ns to the evidence 
relied on and rcasons' l o r  the disciplinary action." Id., qrrolinf Morr isrcv v. Brewer. 408 US. 471.489 (1972). 
Fourrli, "the Inmate facingdisciplinary procccdings sl10111d be allowed to call witiierres and present docurnenlary 
evidence i n  his defense when permitt ing hiin to do SO wil l  not be unduly hazardous to institutional safety or 
correctional goals." Id. at 566; .see also Ponte v.Real, 471 US. 491,495 (1985); Zlmmerlce v. Keenel, 831 F.211 
183, 187 (9th Cir.1987), c e ~ .  dc.rriei/, 487 US. 1207 (1988). 

~~ __. - I_-I_ 
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445 (1985) (identifying "some evidence" as :he qucntum of evidence necessary to satisfy due 

process i n  a prison disciplinary decision resulting in the loss of good time credits). 

Both approaches offers greater procedural safeguards than the Ninth Circuit has 

required for a n  inmate placement in administrative segregation, prior to the Salldin decision. 

See Toussaint v. McCarthy (Toussaint IV), 801 F.2d 1080, 1103-1106 (9th Cir. 1986), cerl. 

denied, 481 U.S. 1069 (1987). With respect to "administrative segregation," the conrt has 

instructed judges to accord wide-ranging deference to prison administrators "in the adoption 

and execution of policies and practices that in theirjudgment are needed to preserve internal 

order and discipline and to maintain institutional security." Id. a t  1104, ciring Bell v. Wolfish, 

441 U.S. 520,547 (1979). See also Meachum, 427 U.S. at 224-225 (holding that a prisoner's 

coni,iction liar sufficiently extinguished the defendant's liberty interest to empower the state 

to confine him in any one of its various prisons). Thus, before a prisoner is assigned to 

administrative segregation, due process merely requires (1) that the prisoner be informed of 

the chargesagainst him or the reasons segregation isconsidered, (2) that prison.officials hold 

an informal nonadversary hearing within a reasonable time after the prisoner is segregated, 

and (3) that the prisoner be allowed to present his views. Toussaint IV, 801 F.2d a t  1100, citing 

W t ,  459 at 476; see crlso Toussaint v. Rowland, 71 1 F.Supp. 536,541-42 (N.D.Ca1. 1989) 

("Toussaint V"), affdirrpnrr, rev'dinpnnwb/zom, Toussaint v. McCarthy, 926 F.2d 800 (9th 

Cir. 1990) ("Toussaint Vl"), cert. denied, 502 US. 874 (1991). A prisoner in ndministrative 

segregation must also receive n periodic review of his or  her confinement, but a review every 

120 days satisfies due process and the timing of the reviews is appropriately subject to 

administrative discretion. Toussaint VI, 926 F.2d a t  803. 

~ 
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But again, after-, distinguisb.i.7: between disciplinary and administrative actions 

for the purposes of definiiig the level of process owed a prisoner is problematic, if not 

inappropriate. If the issue is the relative severity of the deprivation," it would seem that 

greater procedural safeguards are owed an iiimate before he is assigned indefinitely, and 

absent misconduct, to administrativesegregation in  a supermax facility(with its consequential 

loss of parole eligibility and earned early release credits), than before a short-term and less 

onerous "disciplinary" sanction is imposed for actual misconduct."' SIIndin was an attempt 

to return to basic due process principles which stress proportionality and a balancing of the 

interests in~olved .*~ More process is due where the deprivation is greatest. 

With this  in mind, we think that a t  the very least there must be some reliable evidence 

of current STG membership before the state may impose the conditions of confinement stated 

in DO 806.07, subd. 1.1. See Suneriiitendent v. Hill, 472 U.S. 445 (1985); Toussaint IV, 801 

F.2d at  1105-06; -a ,889 F.Supp. 1146,1273-1274,1277. "Requiringa modicum 

of evidence to support a decision to revoke good time credits wlll help to prevent arbirrary 

deprivations without threatening institutional interests or imposing undue admiiristrative 

" Src Keenan v. HoU, 83 F.3d 1083, 1089 (9th Cir.1996) (notlng that tlie focus o f  is on the 
conditions oftheininate's coiifliienieiit); Arce v. Wnlker, 139 F.3d 329.334-35 (2d Cir.1998) (m "established 
an analysis under wbich thedegree rind durntioii o f  an Inmate's restraint nrc tlie key coiisideralioiir lo clelerniinc 
lliu csistenceola stale-created liberty interest"); Wlllinnis v. Rxnos, 71 F.3d 1246, 1249 (7th Cir.1995) (w 
"sli i f ls tlie creation O f  liberty iliterests away lrom tlie Innguagc of regulations and toward tlie iiatiire o l  rlic 
deprimtion a prisoner sulfers."). 

" See Scott N. Tachiki, I d e l e r n h a l e  Srnrcrrccs ir r  Srrperntax Pri.wns Basad Upon All#gerl Gmg 
Aj1iliutinr#.v: A Reewrf,rinarim ~ ~ P r o c e d ~ ~ r d  Prnleclirrrt arid R Pvopo~al for  Greater Prarerlrrrd Requ;r#nwni.s, 83 
Calif. L. Rev. 1115 (1995) (arguing. iiirer d i n .  thnt sonic eviclciice of iiiiscoiiducl sliiiuld be a predicate lor 
segrcgnlioii on rlie basis of gang al~lliarioii). 

I s  SmSandin. 515 US. P I  478 (iiotiiig Ilia1 priiiciiial conrributioii "lo the landscape of prisoners' 
due process dcrivud.. . lroni its intricate ba1;inciiit of prison management concerns witti prisoners' liberty ill 

determining tlic aniount of (iroccss due"). 

- 
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burdens." m, 472 U.S. at  455. Further, t:ie evidence relied upon to confine an  inmate to the 

Florence SMU for gang affiliation must have "some indicia of reliability" in order to satisfy 

due process requirements, Cato v. Ruohen, 824 F.2d 703 (9th Cir. 1987); Madrid, 889 FSupp.  

at  1273-74, and must support, though not mandate, the inference drawn by prison officials. 

Absent some limited opportunity to review the sufficiency of the evidence, the a p m r  fnrro 

concerns raised above would be paramount. Finally, our conclusion is supported by the 

special consideration the Court has given to penalties or  changes in the law involving parole 

eligibility o r  the loss of good time credits because both have the potential to lengthen an 

inmate's imprisonment. See, c.g., m, 472 US. at 454; w, 515 U.S. at 487. 

For these reasons, we must deny the parties' motions for summary judgment on the due 

process claims arising out of Koch's validation and the penalties imposed as a consequence. 

Questions of fact remain as to whether his indefinite assignment to the Florence SMU, his 

ineligibility for parole and restoration or forfeited good time credits, and the other conditions 

imposed ubscrit nriscondrict represent an atypical hardship in relation to those endured by 

prisoners i n  the general population as well as those i n  administrative, disciplinary, and 

protective confinement. S e e m ,  196 F.3d nt 393. 

An issue of fact also remains as to whether there was some reliable evidence to suggest 

that Koch was indeed a current member ofthe Aryan Brotherhood. According to defendants, 

plaintiff was validated based upon several criteria, including Authorship, Group Pliotos and 

Membership. (Defs' memo in support of motion for summary judgment, a t  8). ADOC's own 

report entitled "ResultofSTC Vnlidation Hearing," dated March I t ,  1998,however,indicntcs 

that the committee chose to disregard the Authorship category. Moreover, the defendants 
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have presented no evidence which w o d d  suggest that the 17-year-old rodeo photo is evidence 

of current gang membership, nor is there an explanation as to why the hand-printed lists 

found among the possessions of two fellow inmates are sumcient to raise an inference of 

Koch’s membership in the Aryan Brotherhood given that the lists also include the names and 

phone numbers of women, Hispanics, and persons not deemed STG suspects. (PSOF, Ex. 7, 

at  pp. 3-7.). Plaintiff argues persuasively that because the two lists were made before either 

inmate was validated, because there is no evidence that the lists were indeed Aryan 

Brotherhood membership lists, and because Koch appears on many lists because of his ADOC- 

solicited role as a Caucasian legal assistant and trouble-shooter, the lists should not be 

considered as reliable evidence of his membership in a gang. We also note that Koch was 

denied the right to present witnesses who would testify that Koch’s name did not appear on 

other alleged Aryan Brotherhood membership lists. 

As to the defendants’ alleged failure to provide adequate notice or Wolff-based 

procedural safeguards, Koch has not presented snfficient evidence to survive defendants’ 

motion for summary judgment, with the exception of the circumstances surrounding the first 

STG validation hearing. Most of those issues, however, will be subsumed by the retaliation 

claims and, because Koch was ultimately re-validated under DO 806, the legitimacy of his 

current deprivntion will be analyzed based on the 1998 finding of STG membership. 

E. First Amen dmeiit Claims 

Plaintiff also argues that DO 806 prohibits lawful association and that the renunciation 

requirement violates his right to religious expression, or, more precisely, his right not to speak. 

Prison regulations generally clear First Amendnlent hurdles without much discussion. .A 
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prison inmate retains only those First Amzndmeirt rights that are  not inconsistent with his 

status asa prisonerorwith thelegitimate penologicalobjectives ofthecorrectionssystem, &!! 

v. Procunier,417 U.S.817,822(1974),andeven thosearesubjectto majorrestrictionsin order 

to accommodate the needs and objectives of the prison, Jones v. North Carolina Prisoners' 

Labor Union. Inc., 433 U S .  119,129-30, (1977). "[Sluch considerntions are peculiarly within 

the province and professional expertise of corrections officials, and, in the absence of 

substantial evidence in the record to indicate that tlie officials have exaggerated their response 

to these considerations, courts should ordiiiarily defer to their expert judgment in such 

matters." Id. at 128, quofirq m, 417 U.S. at 827. 

As to plaintiff's contention that his Christian beliefs forbid his acting as an informant 

regarding other prisoners, we note that dt least one circuit court has concluded that a self- 

described religious sect may be classified in its entirety as a security threat group based, in 

part, on principles espoused by the adherents. See In re Lone Term Administrative 

Seeremtioil of Inmates Designated as Five Percenters, 174 F.3d 464 (4th Cir.) (specifically 

rejecting First Amendment challenge to "renunciation" provision), ceri. denied rub i m n ,  

Mickle v. Moore, 120 S.Ct. 179 (IY99). While there may be other problems with the 

renunciation requirement," Koch's First Amendment challenge to the policy does not survive 

our deferential review. Finally, Koch's claim under the Religious Freedom Restoration Act 

of 1993, codified at 42 U.S.C. 52000bb-1 el sey., must be dismissed in light of the Supreme 

I' Not tlie IcW of these problcnir i s  a likely death threat to iiimatcs who cotnply. Wrongfully elnrilied 
meniberr, while elititled to a periodic review, have a liollow remedy indeed, given that they cannot effectively 
rciinuiicc 21 nieiiiherrliip tlicy iiever einbraccd. 1I'"rcsuscintiuii" is merely a way to force inmates to iniplicnte 
 ith her iiiinaler on tlic record. the systeni livs little w u r w c e  of reliubility or truthl'ulncss, but ratlicr rewards tlic 
IaibriCiitioii 0 1  eyitlciicc. The poleiitial for abuse ofsucli a system has becn well-documented. Ser w, 889 
F.SU(Jp. at 1273-74; Tarhiki. Induterminnte Seiltcnc~. ~ l l ~ l r o  11.24. nt 1137-46. 
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Court's decision in Citv of Boerne v. Flores, 521 U.S. 507 (1997), finding the Act 

unconstitutional. 

F. Delelidants' Oualified Immunity 

Defendants argue that the caseshould be dismissed because prison oMicials are entitled 

to qualified immunity. They argue that defendants did not objectively violate any of Koch's 

clenrI)-established constitutional rights. See Harlow v. Fitzgernld, 457 U.S. 800 (1987). On 

the retaliation claims (retaliatory transfer, retaliatory initiation of validation proceedings) 

qualified immunity is unavailable, as the prohibition against retaliatory punishments is 

"clearly established law" in the Ninth Circuit. See Riazo v. Dawson, 778 F.2d 527 (9th Cir. 

1985); Barnett v. Centoni,31 F.3d813,815-16(9th Cir. 1994);Schroederv. McDonald,55 F.3d 

454,461 (9th Cir. 1995). As for denial of access to the courts, outstanding questions of fact 

preclude summary judgment on the defendants' qualified immunity. I t  remains to be seen 

whether defendants merely carried ou t  an unremarkable transfer order without any 

knowledge of plaintiffs alleged legal predicament or whether there was a willful attempt to 

deny him access to the courts. 

Conclusion 

It would be an understatement tosay thstprison management isdifficult. The Arizona 

Department of Corrections is required to meet the legitimate security concerns of public 

citizens, corrections officers, and prison inmates without compromising the civil rights 

retained by individuals even after conviction for unspeakable and detestablecriminal activity. 

It is because this job  is so difficult that fedcral courts owe significant deference to corrections 

officials, who know much hetter than we do how to run s prison. With that said, however. it 
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is also our  duty to uphold the constitutional commands and remedy unIawful violations of an 

individual’s civil rights. Mark Koch has overcome significant procedural obstacles to pursue 

this action over the past ten years. We conclude that he has more than adequately met his 

burden to provide “significant probative evidence tending to support the [supplementall 

complaint.” See Barnett, 31 F.3d at 815. 

Consistent with the foregoing discussion, we deny the parties’ motions for summary 

judgment on the denial of access and retaliation claims, finding that genuine issues of material 

fact remain whiclt must be submitted to a trier of fact. We grant defendants’ motion for 

summary judgment on the other First Amendment claims (religious expression and freedom 

of association) and the erpnstfucto claim. On the due process claims, defendants’ motion is 

granted in part  and denied in part. We reject Koch’s contention that that notice and hearing 

procedures were inadequate, as well as his argument that STC validation requires a finding 

of m i ~ c o n d ~ c t ~ ’  but find that he may have a liberty interest in remaining free from the 

coilsequences of such validation. If he does have a liberty interest, we believe the validation 

decision must be supported by some reliable evidence of current gang membership. 

,2000. 
Swior  Judge, U. S. Districl Court 

”Although champioainp prisuaers’ riglils has never earned greal political fnvor, it ina)’ be 11111 liiinilcinl 
nnd security cunrlderntionr wlll ultliiintely pus11 ADOC townrd n niore rational approach to iiicentiviziiig good 
prisoner bfliavior. as the Arizona Legislalure lias staled it desires. Scc A.R.S. 8 41-1604(A)(BI (inrtructillg llie 
Director o l  ADOC 10 adopt rules “lor the developnicnt of incentlves to encourage good behavior and l h c  fdithlul 
perlar in~i i re olrvork by prisoners). A policy rvlricli penalizes inniatcs abseiil nlircancluct (while renartliilg lhe 
hhricvlioo ul‘cvidencc agninsl ulbcr innialcs) maiy nerunlly uiiilerniine prison operations. See Phillip Kasrel, Tlw 
Cnrq Cmckdowt ;it Mnssnclrr,scm Prisons: Arbirrnry arrl fflar..xb 7irrriraia,rl Cmr Only Mukr Mnrrcrr li‘or.w, 24 K cu‘ 
Eny. J. on Crini. Sr Civ. Conlinenlent 31 (1998) (nrguing a s  a niilttcr of pulicy that segregation on the basis of  
security threat gi-oups actually results in heightelled prisoii security problcrns). 
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